
LOUIS E . GrroMER 
LOU_GrrOMER(ffl VER1Z0N.NET 

LAW OFFICES OF 

LOUIS E . GITOMER ^9-^^^! 
THEADAMS BUILDING, SUITE 301 

600 BALTIMORE AVENUE 
TOWSON, MARYLAND 21204-4022 

(202) 466-6532 
FAX (410) 332-0883 

November 19,2010 

Ms. Cynthia T. Brown 
Chief of the Section of Administration, Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, DC 20423 

RE: Docket No. ,42123, A/ cfe G Polymers USA. LLC v. CSX Transportation, Inc. and 
South Carolina Central Railroad Company 

Dear Ms. Brown: 

Enclosed for efiling is a Motion to Bifi.ircate ofthe South Carolina Central Railroad 
Company. 

Thank you for your assistance. Ifyou have any questions please call or email me. 

Sincerely vptirs, 

Loui^E/Gitomer'' 
Attoriiey for South Carolina Central 
Railroad Company 

Enclosure 

http://VER1Z0N.NET


BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DocketNo. 42123 

M&G POLYMERS USA, LLC 
V. 

CSX TRANSPORTATION, INC. AND SOUTH CAROLINA CENTRAL RAILROAD 
COMPANY 

SOUTH CAROLINA CENTRAL RAILROAD COMPANY'S 
MOTION TO BIFURCATE 

Scott G. Williams Esq. 
Senior Vice President & General Counsel 
RailAmerica, Inc. 
7411 Fullerton Street, Suite 300 
Jacksonville, FL 32256 
(904) 538-6329 

Louis E. Gitomer, Esq. 
Law Offices of Louis E. Gitomer 
600 Baltimore Avenue 
Suite 301 
Towson, MD 21204 
(410)296-2250 
Lou_Gitomer@verizon.net 

Attomeys for: SOUTH CAROLINA CENTRAL 
RAILROAD COMPANY 

Dated: November 19,2010 

mailto:Lou_Gitomer@verizon.net


BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DocketNo. 42123 

M & G POLYMERS USA, LLC 
V. 

CSX TRANSPORTATION, INC. AND SOUTH CAROLINA CENTRAL RAILROAD 
COMPANY 

SOUTH CAROLINA CENTRAL RAILROAD COMPANY'S 
MOTION TO BIFURCATE 

Pursuant to 49 C.F.R. §1117.1 and other applicable law and authority. Defendant South 

Carolina Central Railroad Company ("SCRF") respectfully submits this Motion to Bifurcate the 

market dominance inquiry from the stand alone cost inquiry for traffic identified in M & G 

Polymers USA, LLC's ("M&G") Exhibit B to the Second Amended Complaint as item 12, from 

Apple Grove, WV to Dariington, SC (the "SCRF Route"). 

The Board should bifurcate this proceeding and determine the threshold jurisdictional 

issue of market dominance prior to a stand alone cost analysis ("SAC") for three reasons. First, 

SCRF does not possess market dominance over the SCRF Route because there is actual and 

potential intermodal competition. Second, by completing consideration of market dominance 

first in these proceedings, all the parties and the Board would be spared significant amounts of 

urmecessary expense and effort. Third, this case is unique because it involves a Class III rail 



carrier and a Class I rail carrier with ajoint rate over one of sixty-eight lines in question with a 

minimal amount of issue traffic' 

The Board only has jurisdiction to determine the reasonableness ofa transportation rate if 

there is "an absence of effective competition from other rail carriers or modes of transportation 

for the transportation to which a rate applies." 49 U.S.C. § 10707(a). The Board applies this 

jurisdictional limitation by determining "whether there are any feasible transportation 

altematives that could be used for the issue trafiic. The Board considers both intramodal 

competition (from other railroads) and intermodal competition (from other modes of 

transportation such as tmcks, transload arrangements, barges or pipelines)." E.L du Pont De 

Nemours and Compare v. CSX Transportation, Inc., STB DocketNo. 42100 (STB served June 

30, 2008). 

M&G as the complainant has the burden of proving market dominance. Without having 

had discovery on M&G regarding market dominance, SCRF maintains, based on the following 

information that it has provided to M&G in discovery,^ that there is effective competition for the 

SCRF Route. 

Graham Packaging Company, Inc. ("Graham") is the receiver of polyethylene 

terephtiialate ("PET') from M&G via SCRF. Graham is located at 741 Wellman Road, 

Darlington, SC 29532. Graham not only receives shipments of PET from SCRF, but it also 

receives shipments of PET by truck. SCRF has seen trucks unloading PET at the Darlington 

' In 2010 only 44 cars of issue traffic have moved over the SCFR Route. No issue traffic 
had moved over the SCRF Route for the previous 3 years. See Exhibit 1. 

• ^ In the spirit of cooperation, SCRF has answered M&G's discovery requests with regard 
to market dominance issues pending the Board's decision on SCRF's Motion for Protective 
Order filed concurrentiy with this motion, and even though the Board has not yet acted on 
M&G's pending motion seeking Board approval to file the Second Amended Complaint. 
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location where SCRF delivers PET. Attached as Exhibit 2 is a representative picture ofa tmck 

being unloaded at this facility in Darlington on November 10,2010. 

In a recent conversation between Mr. Roy Budgell, Director of Sales for SCRF and the 

Graham plant manager, Julian Stewart, Mr. Stewart indicated that in excess of 80% of Graham's 

PET volume moves into them by rail with the balance coming to them by truck. The commodity 

delivered inbound by tmck and rail is pelletized plastic. Mr. Stewart also informed Mr. Budgell 

that Graham would shortly cease using PET from M&G because it did not meet Graham's 

specifications and that Graham would either tmck in the altemate supply or use a different rail 

route from its supplier. 

SCRF recognizes that traditionally, the Board has chosen not to bifurcate the market 

dominance and rate reasonableness phases in the rail area because the agency usually finds 

market dominance over the movement at issue. However, the Board has been flexible in 

applying this practice and has bifurcated the market dominance and rate reasonableness inquiries 

where the evidence submitted by the defendant rail carrier raised "considerable doubts as to the 

complainants' ability to demonstrate market dominance."^ 

Graham is cm'rently receiving PET in pelletized plastic form by truck and its manager has 

indicated that h was open to receiving more of its PET shipments by truck. The Board has 

previously held that the potential for effective tmck competition is sufficient to keep the carrier's 

rates in check. See FMC Wyoming Corp. v. Union Pacific R.R. Co., 4 S.T.B. 699, 713 (2000). 

^ Sierra Pacific Power Company and Idaho Power Company v. Union Pacific Railroad 
Company, STB Docket No. 42012 slip op. at 5 (STB served Jan. 26,1998). See also 
Government ofthe Territory of Guam v. Sea-Land Service, Inc., American President Lines, Ltd., 
and Matson Navigation Company. Inc.. STB Docket No. WCC-101 (STB served Feb. 2,2007) 
slip op. at 6. 
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Addhionally, there may be rail competition because Graham is considering using a different rail 

route from an alternative supplier to meet its PET shipping needs. SCRF is not addressing the 

issue of truck competition for all ofthe movements being challenged by M&G in the instant 

complaint. SCRF is only addressing the movement of PET to the Graham facility that it serves 

in Darlington, SC. SCRF does not have sufficient information to posit whether there is market 

dominance at the other 67 destinations involved in the complaint. 

In many prior rate reasonableness cases, specifically those involving large shipments of 

coal from mines to utilities, there has not been a serious question regarding market dominance 

because the complainants in those cases did not have competitive transportation options. Those 

cases are clearly distinguishable from the case currently before the Board. Those cases have 

involved one line of traffic, with a single commodity, single destination and multiple origins in 

close proximity.'* This is a non-coal case that has multiple lanes of traffic with multiple origins 

and multiple destinations and that requires a Class III railroad to defend a single lane as part ofa 

much larger SAC proceeding. Bifurcating this proceeding could save the parties and the Board 

significant amounts of unnecessary expense and effort. The construction ofa Stand Alone 

Railroad designed to handle movements over 68 traffic lanes, including the SCRF Route over a 

shortline railroad would require a complex SAC presentation. 

The Board noted in Simplified Standards for Rail Rate Cases, STB Docket No. EP 646 

(Sub-No. 1) (STB served Sept. 5,2007), tiiat it expected a full-SAC case to cost $5 million. Slip 

" Eg. AEP Texas North Company v. BNSF Railway Company, STB Docket No. 41191 
(Sub-No. 1); Western Fuels Association, Inc., and Basin Electric Power Cooperative v. BNSF 
Railway Company, STB Docket No. 42088; Public Service Company of Colorado d/b/a Xcel 
Energy v. The Burlington Northern and Santa Fe Railway Company, STB Docket No. 42057; 
and Duke Entergy Corporation v. Norfolk Southern Railway Company, STB Docket No. 42069. 
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op at 32. Even if it were to only cost SCRF five percent of that amount to defend its single lane 

of traftic, it is a significant expense for a Class III railroad that could potentially be avoided by 

bifurcating this proceeding. 

CONCLUSION 

Requiring SCRF to go through a burdensome, expensive, and time consuming SAC 

proceeding only to reach the conclusion that there is no qualitative market dominance on the 

SCRF Route would be a waste of everyone's resources. SCRF requests that the Board bifurcate 

the market dominance inquiry from the stand alone cost inquiry for traffic on the SCRF Route 

and institute an expedited procedural schedule allowing for discovery, opening, reply, and 

rebuttal on the market dominance issue. SCRF also requests that if the Board grants M&G 

authority to move forward with its Second Amended Complaint, that the Board postpone setting 

a procedural schedule, including mediation, which would involve SCRF, until afier the Board 

has made a determination on the market dominance inquiry. 

Respectfully submittep. 

Scott G. Williams Esq. <:V^ 
Senior Vice President & General Counsel 
RailAmerica, Inc. 
7411 Fullerton Street, Suite 300 
Jacksonville, FL 32256 
(904) 538-6329 

Louis/E: Gitomer, Esq. 
Law Offices of Louis E. Gitomer 
600 Baltimore Avenue 
Suite 301 
Towson, MD 21204 
(410)296-2250 
Lou_Gitomer@verizon.net 

Attomeys for: SOUTH CAROLINA CENTRAL 
RAILROAD COMPANY 

Dated: November 19,2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that Lhave caused the foregoing document to be served upon counsel for 

M&G Polymers USA, LLC and CSX Transportation, Inc. electronically. 

:-7 
/<iibuis E. Gitomer 

November 19,2010 



EXHIBIT 1-2010 SCRF DELIVERIES TO GRAHAM 
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EXHIBIT 2-PICTURE OF TRUCK UNLOADING AT GRAHAM 
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